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SIGNATURE DOCUMENT FOR 

TEXAS HEALTH AND HUMAN SERVICES COMMISSION  
CONTRACT NO. HHS000430700002 

 
 

I. PURPOSE 
The Texas Health and Human Services Commission (HHSC or System Agency), an administrative 
agency within the executive department of the State of Texas and having its principal office at 
4900 N. Lamar Blvd., Austin, Texas 78751, and Autistic Treatment Center dba Autism Treatment 
Center (Contractor), having its principal office at 15911 Nacogdoches Road, San Antonio, Texas 
78247 (each a Party and, collectively, the Parties) enter into the following contract for Client 
Therapy Services for JM (the Contract). 
 
II. LEGAL AUTHORITY 
This Contract is authorized by and in compliance with the provisions of Chapters 531 and 2155 
of the Texas Government Code. 
 
III. STATEMENT OF SERVICES TO BE PROVIDED  

A. Contractor has provided JM with an evaluation, assessment, and development of an 
individualized treatment plan by a licensed Board Certified Behavior Analyst (BCBA) or 
Board Certified Behavior Analyst - Doctoral (BCBA-D) for JM (Initial Assessment).   

 
Following the Initial Assessment, for any request for ABA treatment services for JM (for 
the initial request and any subsequent request) (Treatment Request), Contractor must 
submit a Treatment Request to the HHSC representative named in Section VI. below and 
include the following information: 

 
- JM’s Name. 
- JM’s Date of Birth. 
- Physician’s name, address, telephone number, and fax number. 
- ABA provider’s name, address, telephone number, and fax number. 
- A physician attestation statement that is signed and dated by a physician who has an 

established clinical relationship with JM. The attestation statement must state as 
follows: 

 
“I, [Name of Physician], hereby attest that I have reviewed the Applied 
Behavior Analysis treatment plan submitted to me by Autism Treatment 
Center [or other ABA provider, if appropriate] for JM and that I find the 
number of hours recommended and the treatment approach described in 
the plan to be appropriate for JM.” 
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- Dates of service requested in weeks for up to 6 months for the Treatment Request. 
- A treatment plan (Treatment Plan) that has been completed and signed by the 

Contractor and includes the information outlined in the Critical Features of a 
Treatment Plan for Service Authorization per the Behavior Analyst Certification 
Board (BACB), attached hereto as Exhibit A. The Treatment Plan must include the 
quantity and frequency requested for JM for each of the following codes: 

 
 0360T: observational behavioral follow-up assessment, first 30 minutes   
 0361T: observational behavioral follow-up assessment, each additional 30 

minutes  
 0364T: adaptive behavior treatment by protocol, first 30 minutes 
 0365T: adaptive behavior treatment by protocol, each additional 30 minutes 
 0368T: adaptive behavior treatment with protocol modification, first 30 minutes 
 0369T: adaptive behavior treatment with protocol modification, each additional 

30 minutes  
 0370T: family adaptive behavior treatment guidance 
 0371T: multiple-family group adaptive behavior treatment guidance 

 
If HHSC determines that different codes should be used, HHSC will inform the 
Contractor. The Treatment Plan must also specify the rates associated with the codes. 
Contractor’s rate per unit (each unit is 30 minutes) for services provided by Contractor’s 
BCBA/BCBA-D is $75.00. Contractor’s rate per unit (each unit is 30 minutes) for 
services provided by Contractor’s Registered Behavior Technician is $37.50.     
 
The Treatment Plan must be informed by the principles in the BACB’s Applied Behavior 
Analysis Treatment of Autism Spectrum Disorder:  Practice Guidelines for Healthcare 
Funders and Managers, attached hereto as Exhibit B. 

 
B. Provision of ABA Services.  HHSC will determine whether all elements of the Treatment 

Request and accompanying documentation have been submitted. If HHSC identifies that 
any element of the accompanying documentation has been omitted, HHSC will request 
the omitted documentation from the Contractor. Within 10 business days of receipt of all 
required, completed documentation, HHSC will provide notice of funding for the level of 
ABA services for JM that the Contractor’s BCBA/BCBA-D recommends. Contractor will 
provide JM with the level of ABA services that HHSC has agreed to fund.         

 
C. Peer-to-Peer Review.  Should JM disagree with the Contractor’s recommended 

Treatment Plan or requested funding, JM may choose a San Antonio-based 
BCBA/BCBA-D (“JM’s Chosen Provider”), to conduct a peer-to-peer review with the 
Contractor’s BCBA/BCBA-D.  If the peer-to-peer review results in a difference of 
opinion between JM’s Chosen Provider and the Contractor’s BCBA/BCBA-D regarding 
the clinical appropriateness of the Treatment Plan or requested funding, the HHSC 
Medicaid Medical Director will make a final determination regarding the clinical 
appropriateness of the Treatment Plan based on the rationale and documentation provided 
and consultation with JM’s Chosen Provider and the Contractor’s BCBA/BCBA-D.    
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D. Request for Post-August 2019 ABA Services. Approximately 60 days prior to August 31, 
2019, Contractor’s BCBA/BCBA-D will evaluate JM’s progress and may recommend a 
new ABA treatment plan for a period of up to six months. Any request for services for 
ABA treatment must include the documentation required for services in Section III(A). of 
this Contract and will be subject to written approval by HHSC, in its sole discretion.    

 
E. JM’s Attendance at ABA therapy.  Contractor will notify HHSC if JM does not attend at 

least 80 percent of recommended hours of ABA services for reasons other than the illness 
of JM or JM’s immediate family member or other equitable circumstances.   

 
F. Maximum term.  Subject to approval by HHSC of Post-August 2019 Services, as 

described in Section III(D). above, no provision in this agreement shall be read to bind 
HHSC to provide funding for ABA services for JM beyond August 31, 2019 or to bind 
Contractor to provide ABA services for JM beyond August 31, 2019.   

 
IV.  DURATION 
The Contract is effective on the date of the last signature below and terminates on August 31, 
2022, unless renewed, extended, or terminated pursuant to the terms and conditions of the 
Contract.  System Agency, at its own discretion, may extend this Contract for two (2) one (1) 
year terms, subject to terms and conditions mutually agreeable to the Parties.   
 
V. BUDGET 
The total amount of this Contract will not exceed $500,000.00.   
 

VI. CONTRACT REPRESENTATIVES 
The following will act as the Representative authorized to administer activities under this 
Contract on behalf of their respective Party: 
 
 System Agency 

Jimmy Perez 
Texas Health and Human Services Commission 
4900 N. Lamar Blvd.  
Austin, Texas 78751 
(512) 462-6290 
jimmy.perez@hhsc.state.tx.us 

 
 CONTRACTOR 
 Ashley Labay 

Autism Treatment Center 
15911 Nacogdoches Road 
San Antonio, Texas 78247 
(210) 599-9733 
alabay@atcoftexas.org 
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VII. LEGAL NOTICES 
Any legal notice required under this Contract shall be deemed delivered when deposited by the 
System Agency either in the United States mail, postage paid, certified, return receipt requested; or 
with a common carrier, overnight, signature required, to the appropriate address below: 

 
System Agency 
Texas Health and Human Services Commission 
4900 N. Lamar Blvd.  
Austin, Texas 78751 
Attention: Karen Ray 
 
Contractor 
Autism Treatment Center 
15911 Nacogdoches Road 
San Antonio, Texas 78247 
Attention: Ashley Labay  
 
 

Legal notice given by Contractor shall be deemed effective when received by the System Agency.  
Either Party may change its address for notice by written notice to the other Party. 

 
 

SIGNATURE PAGE FOLLOWS 
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SIGNATURE PAGE FOR SYSTEM AGENCY CONTRACT NO. HHS000430700002 
 
SYSTEM AGENCY    AUTISM TREATMENT CENTER 
  
 
             
S p       Na  _______________________ 
Deputy Executive Commissioner    Title:       
Medicaid & CHIP Services    Date of execution: _______________ 
Date of execution: _______________    
 
 
THE FOLLOWING EXHIBITS AND ATTACHMENTS TO SYSTEM AGENCY CONTRACT NO.  
HHS000430700002 ARE HEREBY ATTACHED AND INCORPORATED BY REFERENCE: 
 

EXHIBITS 
 

 EXHIBIT A -- Critical Features of a Treatment Plan for Service Authorization per the 
Behavior Analyst Certification Board 

 EXHIBIT B -- Applied Behavior Analysis Treatment of Autism Spectrum Disorder:  
Practice Guidelines for Healthcare Funders and Managers 

 
ATTACHMENTS 

 
 ATTACHMENT A -- UNIFORM TERMS AND CONDITIONS  
 ATTACHMENT B -- GENERAL AFFIRMATIONS 
 ATTACHMENT C -- HHSC - SPECIAL CONDITIONS 
 ATTACHMENT D -- PRIVACY, SECURITY, AND BREACH NOTIFICATION 
 ATTACHMENT E -- SYSTEM AGENCY SOLICITATION HHS0004307 
 ATTACHMENT F -- CONTRACTOR’S SOLICITATION RESPONSE 
 
 
 

EXHIBITS AND ATTACHMENTS FOLLOW 
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Exhibit A.  AFFIRMATIONS AND SOLICITATION ACCEPTANCE  
Respondent affirms, without exception, as follows: 

 
1. Respondent represents and warrants that all certifications, representations, warranties, 

and other provisions in this Affirmations and Solicitation Acceptance apply to 
Respondent and all of Respondent's principals, officers, directors, shareholders, 
partners, owners, agents, employees, subcontractors, independent contractors, and any 
other representatives who may provide services under, who have a financial interest in, 
or otherwise are interested in this Solicitation or any contract resulting from this 
Solicitation. 

2. Respondent represents and warrants that all statements and information provided to 
HHSC are current, complete, and accurate. This includes all statements and information 
in this Solicitation Response. 

3. Respondent acknowledges that its Solicitation Response and subsequent documents 
submitted are subject to the Texas Public Information Act. 

4. Respondent acknowledges its obligation to specifically identify information it contends to 
be confidential or proprietary and, if Respondent designated substantial portions of its 
Solicitation Response or its entire Solicitation Response as confidential or proprietary, 
the Solicitation Response is subject to being disqualified. 

5. Respondent's Solicitation Response will remain a firm and binding offer for 240 days 
from the date the Solicitation Response is due. 

6. Respondent accepts the Solicitation terms and conditions unless specifically noted by 
exceptions advanced in the form and manner directed in the Solicitation. Respondent 
agrees that all exceptions to the Solicitation are rejected unless expressly accepted by 
HHSC. 

7. Respondent agrees that HHSC has the right to use, produce, and distribute copies of 
and to disclose to HHSC employees, agents, and contractors and other governmental 
entities all or part of Respondent's Solicitation Response as HHSC deems necessary to 
complete the procurement process or comply with state or federal laws. 

8. Respondent generally releases from liability and waives all claims against any party 
providing information about the Respondent at the request of HHSC. 

9. Respondent acknowledges all addenda and amendments to the Solicitation. 
10. Respondent represents and warrants that if a Texas address is shown as the address of 

Respondent, Respondent qualifies as a Texas Bidder as defined by 34 Texas 
Administrative Code §20.32(68). 

11. Respondent represents and warrants that it qualifies for all preferences claimed under 
34 Texas Administrative Code §20.38 or Chapter 2155, Subchapter H of the Texas 
Government Code as indicated below (check applicable boxes): 
□  Goods produced or offered by a Texas bidder that is owned by a Texas resident 

service-disabled veteran 
□  Goods produced in Texas or offered by a Texas bidder that is not owned by a Texas 

resident service-disabled veteran 
□  Agricultural products grown in Texas 
□  Agricultural products offered by a Texas bidder 
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□  Services offered by a Texas bidder that is owned by a Texas resident service-
disabled veteran 

□  Services offered by a Texas bidder that is not owned by a Texas resident service 
disabled veteran 

□  Texas Vegetation Native to the Region 
□  USA produced supplies, materials or equipment 
□  Products of persons with mental or physical disabilities 
□  Products made of recycled, remanufactured, or environmentally sensitive materials 

including recycled steel 
□  Energy Efficient Products 
□  Rubberized asphalt paving material 
□  Recycled motor oil and lubricants 
□  Products produced at facilities located on formerly contaminated property 
□  Products and services from economically depressed or blighted areas 
□  Vendors that meet or exceed air quality standards 
□  Recycled or Reused Computer Equipment of Other Manufacturers 
□  Foods of Higher Nutritional Value 
□  Commercial production company or advertising agency located in Texas 

12. Respondent has not given, has not offered to give, and does not intend to give at any 
time hereafter any economic opportunity, future employment, gift, loan, gratuity, special 
discount, trip, favor, or service to a public servant in connection with this Solicitation 
Response, this Solicitation, or any contract resulting from this Solicitation. 

13. Under Section 2155.004, Texas Government Code (relating to financial participation in 
preparing solicitations), the vendor certifies that the individual or business entity named 
in this bid or contract is not ineligible to receive the specified contract and acknowledges 
that this contract may be terminated and payment withheld if this certification is 
inaccurate. 

14. Under Section 2155.006, Texas Government Code (relating to convictions and penalties 
regarding Hurricane Rita, Hurricane Katrina, and other disasters), the vendor certifies 
that the individual or business entity named in this bid or contract is not ineligible to 
receive the specified contract and acknowledges that this contract may be terminated 
and payment withheld if this certification is inaccurate. 

15. Under Section 2261.053, Texas Government Code (relating to convictions and penalties 
regarding Hurricane Rita, Hurricane Katrina, and other disasters), the contractor certifies 
that the individual or business entity named in this bid or contract is not ineligible to 
receive the specified contract and acknowledges that this contract may be terminated 
and payment withheld if this certification is inaccurate. 

16. Pursuant to Section 231.006(c), Texas Family Code (relating to delinquent child 
support), identify below the name and social security number (SSN) of each individual, 
sole proprietor, partner, shareholder, and owner with an ownership interest of at least 25 
percent (25%) of the business entity submitting this Solicitation Response: 
Name: __________________________________ SSN: _________________________ 
Name: __________________________________ SSN: _________________________ 
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Name: __________________________________ SSN: _________________________ 
Name: __________________________________ SSN: _________________________ 
FEDERAL PRIVACY ACT NOTICE: Disclosure of requested Social Security Numbers (SSNs) is required 
under Section 231.006(c) and Section 231.302(c)(2), Texas Family Code. The SSNs will be used to identify 
persons that may owe child support. The SSNs will be kept confidential to the fullest extent permitted by law. 
Failure by a Respondent to provide the required SSNs may result in disqualification of the Respondent's 
Solicitation Response. 

17. Under Section 231.006, Texas Family Code, the vendor or applicant certifies that the 
individual or business entity named in this contract, bid, or application is not ineligible to 
receive the specified grant, loan, or payment and acknowledges that this contract may 
be terminated and payment may be withheld if this certification is inaccurate. 

18. Respondent certifies that: (a) the entity executing this Solicitation Response; (b) its 
principals; (c) its subcontractors; and (d) any personnel designated to perform services 
related to any contract resulting from this Solicitation are not presently debarred, 
suspended, proposed for debarment, declared ineligible, or voluntarily excluded from 
participation in this transaction by any federal Department or Agency. This certification is 
made pursuant to the regulations implementing Executive Order 12549 and Executive 
Order 12689, Debarment and Suspension, 2 C.F.R. Part 376, and any relevant 
regulations promulgated by the Department or Agency funding this project. This 
provision shall be included in its entirety in Contractor’s Subcontracts if payment in 
whole or in part is from federal funds. 

19. Respondent certifies that it, its principals, its subcontractors, and any personnel 
designated to perform services related to any contract resulting from this Solicitation are 
eligible to participate in this transaction and have not been subjected to suspension, 
debarment, or similar ineligibility determined by any federal, state, or local governmental 
entity. 

20. Respondent certifies it is in compliance with all State of Texas statutes and rules relating 
to procurement; and that (a) the entity executing this Solicitation Response; (b) its 
principals; (c) its subcontractors; and (d) any personnel designated to perform services 
related to any contract resulting from this Solicitation are not listed on the federal 
government's terrorism watch list described in Executive Order 13224. Entities ineligible 
for federal procurement are listed at https://www.sam.gov/portal/public/SAM/, which 
Respondent may review in making this certification. 

21. In accordance with Texas Government Code Section 669.003 (relating to contracting 
with the executive head of a state agency), Respondent certifies that it (1) is not the 
executive head any HHS Agency; (2) was not at any time during the past four years the 
executive head of any HHS Agency; and (3) does not employ a current or former 
executive head of any HHS Agency. 

22. Respondent represents and warrants that it is not currently delinquent in the payment of 
any franchise taxes owed the State of Texas under Chapter 171 of the Texas Tax Code. 

23. Respondent represents and warrants that payments to Respondent and Respondent's 
receipt of appropriated or other funds under any contract resulting from this Solicitation 
are not prohibited by Sections 556.005, 556.0055, or 556.008 of the Texas Government 
Code (relating to use of appropriated money or state funds to employ or pay lobbyists, 
lobbying expenses, or influence legislation). 

24. Respondent represents and warrants that it will comply with Texas Government Code 
Section 2155.4441, relating to the purchase of products produced in the State of Texas 
under service contracts. 
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25. Pursuant to Section 2252.901, Texas Government Code (relating to prohibitions 
regarding contracts with and involving former and retired state agency employees), 
Respondent will not allow any former employee of an HHS Agency to perform services 
under any contract resulting from this Solicitation during the twelve (12) month period 
immediately following the employee’s last date of employment an HHS Agency. 

26. Respondent acknowledges that, pursuant to Section 572.069 of the Texas Government 
Code, a former state officer or employee of an HHS Agency who during the period of 
state service or employment participated on behalf of an HHS Agency in a procurement 
or contract negotiation involving Respondent may not accept employment from 
respondent before the second anniversary of the date the officer's or employee's service 
or employment with an HHS Agency ceased. 
 

27. Respondent represents and warrants that it has no actual or potential conflicts of interest 
in providing the requested goods or services to HHSC under this Solicitation and any 
resulting contract and that Respondent’s provision of the requested goods and/or 
services under this Solicitation and any resulting contract would not reasonably create 
an appearance of impropriety 

28. Respondent understands that HHSC does not tolerate any type of fraud. The agencies' 
policy is to promote consistent, legal, and ethical organizational behavior by assigning 
responsibilities and providing guidelines to enforce controls. Violations of law, agency 
policies, or standards of ethical conduct will be investigated, and appropriate actions will 
be taken. All employees or contractors who suspect fraud, waste or abuse (including 
employee misconduct that would constitute fraud, waste, or abuse) are required to 
immediately report the questionable activity to both the Health and Human Services 
Commission's Office of the Inspector General at 1-800-436-6184 and the State Auditor's 
Office. Respondent agrees to comply with all applicable laws, rules, regulations, and 
HHSC policies regarding fraud including, but not limited to, HHS Circular C-027. 

29. Respondent represents and warrants that it has not violated state or federal antitrust 
laws and has not communicated its Solicitation response directly or indirectly to any 
competitor or any other person engaged in such line of business. Respondent hereby 
assigns to HHSC any claims for overcharges associated with any contract resulting from 
this Solicitation under 15 U.S.C. § 1, et seq., and Texas Business and Commerce Code 
§ 15.01, et seq. 

30. Respondent represents and warrants that it is not aware of and has received no notice 
of any court or governmental agency proceeding, investigation, or other action pending 
or threatened against Respondent or any of the individuals or entities included 
numbered paragraph 1 of this Affirmations and Solicitation Acceptance within the five (5) 
calendar years immediately preceding the submission of this Solicitation response that 
would or could impair Respondent’s performance under any contract resulting from this 
Solicitation, relate to the contracted or similar goods or services, or otherwise be 
relevant to HHSCs consideration of entering into a contract. If Respondent is unable to 
make the preceding representation and warranty, then Respondent instead represents 
and warrants that it has provided to HHSC a complete, detailed disclosure of any such 
court or governmental agency proceeding, investigation, or other action that would or 
could impair Respondent’s performance under a contract awarded as a result of this 
solicitation, relate to the contracted or similar goods or services, or otherwise be relevant 
to the HHSCs consideration of entering into a contract. In addition, Respondent 
represents and warrants that, if awarded a contract as a result of this Solicitation, 
Respondent shall notify HHSC in writing within five (5) business days of any changes to 
the representations or warranties in this clause and understands that failure to so timely 
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update HHSC shall constitute breach of contract and may result in immediate contract 
termination. 

31. Respondent understands, acknowledges, and agrees that any false representation or 
any failure to comply with a representation, warranty, or certification made by 
Respondent is subject to all civil and criminal consequences provided at law or in equity 
including, but not limited to, immediate termination of any contract resulting from this 
Solicitation. 

32. Respondent represents and warrants that it will comply with all applicable laws and 
maintain all permits and licenses required by applicable city, county, state, and federal 
rules, regulations, statues, codes, and other laws that pertain to any contract resulting 
from this Solicitation. 

33. Respondent represents and warrants that the individual signing this Solicitation 
response is authorized to sign on behalf of Respondent and to bind Respondent. 

 
Authorized representative on behalf of Respondent must complete and sign the 
following: 
 
Legal Name of Respondent:  _______________________________________ 
 
 

  uthorized 
Representative 

 Date Signed 

   
   
Printed Name and Title of 
Authorized Representative 

 Phone Number 

   
  

Federal Employer Identification 
Number 

 Fax Number 

   
   
DUNS Number  Email Address 
   
   
Physical Street Address  City, State, Zip Code 
   
   
Mailing Address, if different  City, State, Zip Code 
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HHSC SPECIAL CONDITIONS 

 
 
The terms and conditions of these Special Conditions are incorporated into and made a part of the Contract.  
Capitalized items used in these Special Conditions and not otherwise defined have the meanings assigned 
to them in HHSC Uniform Terms and Conditions –Vendor- Version 2.14 
 

Article I. SPECIAL DEFINITIONS 
 
“Conflict of Interest” means a set of facts or circumstances, a relationship, or other situation under which 
Contractor, a Subcontractor, or individual has past, present, or currently planned personal or financial 
activities or interests that either directly or indirectly: (1) impairs or diminishes the Contractor’s, or 
Subcontractor’s ability to render impartial or objective assistance or advice to the HHSC; or (2) provides 
the Contractor or Subcontractor an unfair competitive advantage in future HHSC procurements. 
 
“Contractor Agents” means Contractor’s representatives, employees, officers, Subcontractors, as well as 
their employees, contractors, officers, and agents. 
 
“Custom Software” means Software developed as a Deliverable or in connection with the Agreement. 
 
“Data Use Agreement” means the agreement incorporated into the Contract to facilitate creation, receipt, 
maintenance, use, disclosure or access to Confidential Information. 
 
“Federal Financial Participation” is a program that allows states to receive partial reimbursement for 
activities that meet certain objectives of the federal government.  It is also commonly referred to as the 
Federal Medical Assistance Percentage (FMAP). 
 
“Item of Noncompliance” means Contractor’s acts or omissions that: (1) violate a provision of the 
Contract; (2) fail to ensure adequate performance of the Work; (3) represent a failure of Contractor to be 
responsive to a request of HHSC relating to the Work under the Contract. 
 
“Minor Administrative Change” refers to a change to the Contract that does not increase the fees or term 
and done in accordance with Section 5.02 of these Special Conditions. 
 
“Confidential System Information” means any communication or record (whether oral, written, 
electronically stored or transmitted, or in any other form) provided to or made available to Contractor; or 
that Contractor may create, receive, maintain, use, disclose or have access to on behalf of HHSC or through 
performance of the Work, which is not designated as Confidential Information in aData Use Agreement. 
 
“State” means the State of Texas and, unless otherwise indicated or appropriate, will be interpreted to mean 
HHSC and other agencies of the State of Texas that may participate in the administration of HHSC 
Programs; provided, however, that no provision will be interpreted to include any entity other than HHSC 
as the contracting agency. 
 
“Software” means all operating system and applications software used or created by Contractor to perform 
the Work under the Contract. 
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“Third Party Software” refers to software programs or plug-ins developed by companies or individuals 
other than Contractor which are used in performance of the Work.  It does not include items which are 
ancillary to the performance of the Work, such as internal systems of Contractor which were deployed by 
Contractor prior to the Contract and not procured to perform the Work. 
 
“Turnover” means the effort necessary to enable HHSC, or its designee, to effectively close out the 
Contract and move the Work to another vendor or to perform the Work by itself. 
 
“Turnover Plan” means the written plan developed by Contractor, approved by HHSC, and to be 
employed when the Work described in the Contract transfers to HHSC, or its designee, from the Contractor. 
 
“UTC” means HHSC’s Uniform Terms and Conditions- Vendor –Version 2.15 
 

Article II. GENERAL PROVISIONS 
2.01 Other System Agencies Participation in the Contract 
 
In addition to providing the Work specified for HHSC, Contractor agrees to allow other System Agencies 
the option to participate in the Contract under the same terms and conditions.  Each System Agency that 
elects to obtain Work under this section will issue a purchase or Work order to Contractor, referring to, and 
incorporating by reference, the terms and conditions specified in the Contract. 
 
System Agencies have no authority to modify the terms of the Contract.  However, additional System 
Agency terms and conditions that do not conflict with the Contract, and are acceptable to the Contractor, 
may be added in a purchase or Work order and given effect.  No additional term or condition added in a 
purchase or Work order issued by a System Agency can conflict with or diminish a term or condition of the 
Contract.  In the event of a conflict between a System Agency’s purchase or Work order and the Contract, 
the Contract terms control. 
 
2.02 Most Favored Customer 
 
Contractor agrees that if during the term of the Contract, Contractor enters into any agreement with any 
other governmental customer, or any non-affiliated commercial customer by which it agrees to provide 
equivalent services at lower prices, or additional services at comparable prices, Contractor will notify 
HHSC within (10) business days from the date Contractor executes any such agreement.  Contractor agrees, 
at HHSC’s option, to amend the Contract to accord equivalent advantage to HHSC. 
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2.03 Cooperation with HHSC Vendors 
 
At HHSC’s request, Contractor will allow parties interested in responding to other HHSC solicitations to 
have reasonable access during normal business hours to the Work, software, systems documentation, and 
site visits to the Contractor’s facilities.  Contractor may elect to have such parties inspecting the Work, 
facilities, software or systems documentation to agree to use the information so obtained only in the State 
of Texas and only for the purpose of responding to the relevant HHSC solicitation. 
 
2.04 Renegotiation and Reprocurement Rights 
 
Notwithstanding anything in the Contract to the contrary, HHSC may at any time during the term of the 
Contract exercise the option to notify Contractor that HHSC has elected to renegotiate certain terms of the 
Contract.  Upon Contractor’s receipt of any notice under this section, Contractor and HHSC will undertake 
good faith negotiations of the subject terms of the Contract.  
 
HHSC may at any time issue solicitation instruments to other potential contractors for performance of any 
portion of the Work covered by the Contract, including services similar or comparable to the Work, 
performed by Contractor under the Contract.  If HHSC elects to procure the Work, or any portion thereof, 
from another vendor in accordance with this section, HHSC will have the termination rights set forth in the 
UTC. 

Article III. CONTRACTORS PERSONNEL AND SUBCONTRACTORS 
 
3.01 Qualifications 
 
Contractor agrees to maintain the organizational and administrative capacity and capabilities proposed in 
its response to the Solicitation, as modified, to carry out all duties and responsibilities under the Contract.  
Contractor Agents assigned to perform the duties and responsibilities under the Contract must be and remain 
properly trained and qualified for the functions they are to perform.  Notwithstanding the transfer or 
turnover of personnel, Contractor remains obligated to perform all duties and responsibilities under the 
Contract without degradation and in strict accordance with the terms of the Contract. 
 
3.02 Conduct and Removal 
 
While performing the Work under the Contract, Contractor Agents must comply with applicable Contract 
terms, State and federal rules, regulations, HHSC’s policies, and HHSC’s requests regarding personal and 
professional conduct; and otherwise conduct themselves in a businesslike and professional manner.  
 
If HHSC determines in good faith that a particular Contractor Agent is not conducting himself or herself in 
accordance with the terms of the Contract, HHSC may provide Contractor with notice and documentation 
regarding its concerns.  Upon receipt of such notice, Contractor must promptly investigate the matter and, 
at HHSC’s election, take appropriate action that may include removing the Contractor Agent from 
performing any Work under the Contract and replacing the Contractor Agent with a similarly qualified 
individual acceptable to HHSC as soon as reasonably practicable or as otherwise agreed to by HHSC. 
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Article IV. PERFORMANCE  

 
4.01 Measurement 
 
Satisfactory performance of the Contract, unless otherwise specified in the Contract, will be measured by: 
 

(a) Compliance with Contract requirements, including all representations and warranties; 
(b) Compliance with the Work requested in the Solicitation and Work proposed by Contractor in its 

response to the Solicitation and approved by HHSC; 
(c) Delivery of Work in accordance with the service levels proposed by Contractor in the Solicitation 

Response as accepted by HHSC; 
(d) Results of audits, inspections, or quality checks performed by the HHSC or its designee; 
(e) Timeliness, completeness, and accuracy of Work; and 
(f) Achievement of specific performance measures and incentives as applicable. 

 

Article V. AMENDMENTS AND MODIFICATIONS 
 
5.01 Formal Procedure 
 
No different or additional Work or contractual obligations will be authorized or performed unless 
contemplated within the Scope of Work and memorialized in an amendment or modification of the Contract 
that is executed in compliance with this Article.  No waiver of any term, covenant, or condition of the 
Contract will be valid unless executed in compliance with this Article.  Contractor will not be entitled to 
payment for Work that is not authorized by a properly executed Contract amendment or modification, or 
through the express written authorization of HHSC. 
 
Any changes to the Contract that results in a change to either the term, fees, or significantly impacting the 
obligations of the parties to the Contract must be effectuated by a formal Amendment to the Contract.  Such 
Amendment must be signed by the appropriate and duly authorized representative of each party in order to 
have any effect. 
 
5.02 Minor Administrative Changes 
 
HHSC’s designee, referred to as the Contract Manager, Project Sponsor, or other equivalent, in the 
Contract, is authorized to provide written approval of mutually agreed upon Minor Administrative Changes 
to the Work or the Contract that do not increase the fees or term.  Changes that increase the fees or term 
must be accomplished through the formal amendment procedure, as set forth in Section 5.01 of these Special 
Conditions.  Upon approval of a Minor Administrative Change, HHSC and Contractor will maintain written 
notice that the change has been accepted in their Contract files. 
 

Article VI. PAYMENT 
 
6.01 Enhanced Payment Procedures 
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HHSC will be relieved of its obligation to make any payments to Contractor until such time as any and all 
set-off amounts have been credited to HHSC.  If HHSC disputes payment of all or any portion of an invoice 
from Contractor, HHSC will notify the Contractor of the dispute and both Parties will attempt in good faith 
to resolve the dispute in accordance with these Special Conditions.  HHSC will not be required to pay any 
disputed portion of a Contractor invoice unless, and until, the dispute is resolved.  Notwithstanding any 
such dispute, Contractor will continue to perform the Work in compliance with the terms of the Contract 
pending resolution of such dispute so long as all undisputed amounts continue to be paid to Contractor. 
 

Article VII. CONFIDENTIALITY 

 
7.01 Consultant Disclosure 
 
Contractor agrees that any consultant reports received by HHSC in connection with the Contract may be 
distributed by HHSC, in its discretion, to any other state agency and the Texas legislature.  Any distribution 
may include posting on HHSC’s website or the website of a standing committee of the Texas Legislature. 
 
7.02 Confidential System Information 
 
HHSC prohibits the unauthorized disclosure of Other Confidential Information.  Contractor and all 
Contractor Agents will not disclose or use any Other Confidential Information in any manner except as is 
necessary for the Work or the proper discharge of obligations and securing of rights under the Contract.  
Contractor will have a system in effect to protect Other Confidential Information.  Any disclosure or transfer 
of Other Confidential Information by Contractor, including information requested to do so by HHSC, will 
be in accordance with the Contract.  If Contractor receives a request for Other Confidential Information, 
Contractor will immediately notify HHSC of the request, and will make reasonable efforts to protect the 
Other Confidential Information from disclosure until further instructed by the HHSC. 
 
Contractor will notify HHSC promptly of any unauthorized possession, use, knowledge, or attempt thereof, 
of any Other Confidential Information by any person or entity that may become known to Contractor.  
Contractor will furnish to HHSC all known details of the unauthorized possession, use, or knowledge, or 
attempt thereof, and use reasonable efforts to assist HHSC in investigating or preventing the reoccurrence 
of any unauthorized possession, use, or knowledge, or attempt thereof, of Other Confidential Information. 
 
HHSC will have the right to recover from Contractor all damages and liabilities caused by or arising from 
Contractor or Contractor Agents’ failure to protect HHSC’s Confidential Information as required by this 
section. 
 

IN COORDINATION WITH THE INDEMNITY PROVISIONS CONTAINED IN 
THE UTC, Contractor WILL INDEMNIFY AND HOLD HARMLESS HHSC 
FROM ALL DAMAGES, COSTS, LIABILITIES, AND EXPENSES (INCLUDING 
WITHOUT LIMITATION REASONABLE ATTORNEYS’ FEES AND COSTS) 
CAUSED BY OR ARISING FROM Contractor OR Contractor AGENTS FAILURE 
TO PROTECT OTHER CONFIDENTIAL INFORMATION.  Contractor WILL 
FULFILL THIS PROVISION WITH COUNSEL APPROVED BY HHSC. 
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Article VIII. DISPUTES AND REMEDIES 
 
8.01 Agreement of the Parties 
 
The Parties agree that the interests of fairness, efficiency, and good business practices are best served when 
the Parties employ all reasonable and informal means to resolve any dispute under the Contract before 
resorting to formal dispute resolution processes otherwise provided in the Contract.  The Parties will use 
all reasonable and informal means of resolving disputes prior to invoking a remedy provided elsewhere in 
the Contract, unless HHSC immediately terminates the Contract in accordance with the terms and 
conditions of the Contract. 
 
Any dispute, that in the judgment of any Party to the Agreement, may materially affect the performance of 
any Party will be reduced to writing and delivered to the other Party within 10 business days after the 
dispute arises.  The Parties must then negotiate in good faith and use every reasonable effort to resolve the 
dispute at the managerial or executive levels prior to initiating formal proceedings pursuant to the UTC and 
Texas Government Code §2260, unless a Party has reasonably determined that a negotiated resolution is 
not possible and has so notified the other Party.  The resolution of any dispute disposed of by agreement 
between the Parties will be reduced to writing and delivered to all Parties within 10 business days of such 
resolution. 
 
8.02 Operational Remedies 
 
The remedies described in this section may be used or pursued by HHSC in the context of the routine 
operation of the Contract and are directed to Contractor’s timely and responsive performance of the Work 
as well as the creation of a flexible and responsive relationship between the Parties.  Contractor agrees that 
HHSC may pursue operational remedies for Items of Noncompliance with the Contract.  At any time, and 
at its sole discretion, HHSC may impose or pursue one or more said remedies for each Item of 
Noncompliance.  HHSC will determine operational remedies on a case-by-case basis which include, but 
are not, limited to: 

 
(a) Requesting a detailed Corrective Action Plan, subject to HHSC approval, to correct and resolve a 

deficiency or breach of the Contract; 
(b) Require additional or different corrective action(s) of HHSC’s choice; 
(c) Suspension of all or part of the Contract or Work; 
(d) Prohibit Contractor from incurring additional obligations under the Contract; 
(e) Issue Notice to stop Work Orders; 
(f) Assessment of liquidated damages as provided in the Contract; 
(g) Accelerated or additional monitoring; 
(h) Withholding of payments; and 
(i) Additional and more detailed programmatic and financial reporting. 

 
HHSC’s pursuit or non-pursuit of an operational remedy does not constitute a waiver of any other remedy 
that HHSC may have at law or equity; excuse Contractor’s prior substandard performance, relieve 
Contractor of its duty to comply with performance standards, or  prohibit HHSC from assessing additional 
operational remedies or pursuing other appropriate remedies for continued substandard performance. 
 
HHSC will provide notice to Contractor of the imposition of an operational remedy in accordance with this 
section, with the exception of accelerated monitoring, which may be unannounced.  HHSC may require 
Contractor to file a written response as part of the operational remedy approach. 
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8.03 Equitable Remedies 
 
Contractor acknowledges that if, Contractor breaches, attempts, or threatens to breach, any obligation under 
the Contract, the State will be irreparably harmed.  In such a circumstance, the State may proceed directly 
to court notwithstanding any other provision of the Contract.  If a court of competent jurisdiction finds that 
Contractor breached, attempted, or threatened to breach any such obligations, Contractor will not oppose 
the entry of an order compelling performance by Contractor and restraining it from any further breaches, 
attempts, or threats of breach without a further finding of irreparable injury or other conditions to injunctive 
relief. 
 
8.04 Continuing Duty to Perform 
 
Neither the occurrence of an event constituting an alleged breach of contract, the pending status of any 
claim for breach of contract, nor the application of an operational remedy, is grounds for the suspension of 
performance, in whole or in part, by Contractor of the Work or any duty or obligation with respect to the 
Contract. 

Article IX. DAMAGES 
 
9.01 Availability and Assessment 
 
HHSC will be entitled to actual, direct, indirect, incidental, special, and consequential damages resulting 
from Contractor’s failure to comply with any of the terms of the Contract.  In some cases, the actual damage 
to HHSC as a result of Contractor’s failure to meet the responsibilities or performance standards of the 
Contract are difficult or impossible to determine with precise accuracy.  Therefore, if provided in the 
Contract, liquidated damages may be assessed against Contractor for failure to meet any aspect of the Work 
or responsibilities of the Contractor.  HHSC may elect to collect liquidated damages: 
 

(a) Through direct assessment and demand for payment to Contractor; or 
(b) By deducting the amounts assessed as liquidated damages against payments owed to Contractor for 

Work performed.  In its sole discretion, HHSC may deduct amounts assessed as liquidated damages 
as a single lump sum payment or as multiple payments until the full amount payable by the 
Contractor is received by the HHSC. 

 
9.02 Specific Items of Liability 
 
Contractor bears all risk of loss or damage due to defects in the Work, unfitness or obsolescence of the 
Work, or the negligence or intentional misconduct of Contractor or Contractor Agents.  Contractor will ship 
all equipment and Software purchased and Third Party Software licensed under the Contract, freight 
prepaid, FOB HHSC’s destination.  The method of shipment will be consistent with the nature of the items 
shipped and applicable hazards of transportation to such items.  Regardless of FOB point, Contractor bears 
all risks of loss, damage, or destruction of the Work, in whole or in part, under the Contract that occurs 
prior to acceptance by HHSC.  After acceptance by HHSC, the risk of loss or damage will be borne by 
HHSC; however, Contractor remains liable for loss or damage attributable to Contractor’s fault or 
negligence. 
 
Contractor will protect HHSC’s real and personal property from damage arising from Contractor or 
Contractor Agents performance of the Contract, and Contractor will be responsible for any loss, destruction, 
or damage to HHSC’s property that results from or is caused by Contractor or Contractor Agents’ negligent 
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or wrongful acts or omissions.  Upon the loss of, destruction of, or damage to any property of HHSC, 
Contractor will notify HHSC thereof and, subject to direction from HHSC or its designee, will take all 
reasonable steps to protect that property from further damage.  Contractor agrees, and will require 
Contractor Agents, to observe safety measures and proper operating procedures at HHSC sites at all times.  
Contractor will immediately report to the HHSC any special defect or an unsafe condition it encounters or 
otherwise learns about. 
 

IN COORDINATION WITH THE INDEMNITY PROVISIONS CONTAINED IN 
THE UTC, Contractor WILL BE SOLELY RESPONSIBLE FOR ALL COSTS 
INCURRED THAT ARE ASSOCIATED WITH INDEMNIFYING THE STATE OF 
TEXAS OR HHSC WITH RESPECT TO INTELLECTUAL, REAL AND 
PERSONAL PROPERTY.  ADDITIONALLY, HHSC RESERVES THE RIGHT TO 
APPROVE COUNSEL SELECTED BY Contractor TO DEFEND HHSC OR THE 
STATE OF TEXAS AS REQUIRED UNDER THIS SECTION. 
 

Article X. TURNOVER 
 
10.01 Turnover Plan 
 
HHSC may require Contractor to develop a Turnover Plan at any time during the term of the Contract in 
HHSC’s sole discretion.  Contractor must submit the Turnover Plan to HHSC for review and approval.  The 
Turnover Plan must describes Contractor’s policies and procedures that will ensure: 

 
(a) The least disruption in the delivery the Work during Turnover to HHSC or its designee; and 
(b) Full cooperation with HHSC or its designee in transferring the Work and the obligations of the 

Contract. 
 
10.02 Turnover Assistance 
 
Contractor will provide any assistance and actions reasonably necessary to enable HHSC or its designee to 
effectively close out the Contract and transfer the Work and the obligations of the Contract to another 
vendor or to perform the Work by itself.  Contractor agrees that this obligation survives the termination, 
regardless of whether for cause or convenience, or the expiration of the Contract and remains in effect until 
completed to the satisfaction of HHSC. 

Article XI. ADDITIONAL LICENSE AND OWNERSHIP PROVISIONS 

11.01 HHSC Additional Rights 
 
HHSC will have ownership and unlimited rights to use, disclose, duplicate, or publish all information and 
data developed, derived, documented, or furnished by Contractor under or resulting from the Contract.  
Such data will include all results, technical information, and materials developed for or obtained by HHSC 
from Contractor in the performance of the Work.  If applicable, Contractor will reproduce and include 
HHSC’s copyright, proprietary notice, or any product identifications provided by Contractor. 
 
11.02 Third Party Software 
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Contractor grants HHSC a non-exclusive, perpetual, license for HHSC to use Third Party Software and its 
associated documentation for its internal business purposes.  HHSC will be entitled to use Third Party 
Software on the equipment or any replacement equipment used by HHSC, and with any replacement Third 
Party Software chosen by HHSC, without additional expense. 
 
Terms in any licenses for Third Party Software will be consistent with the requirements of this section.  
Prior to utilizing any Third Party Software product not identified in the Solicitation Response, Contractor 
will provide HHSC copies of the license agreement from the licensor of the Third Party Software to allow 
HHSC to, in its discretion, object to the license agreement that must, at a minimum, provide HHSC with 
necessary rights consistent with the short and long-term goals of the Contract.  Contractor will assign to 
HHSC all licenses for the Third Party Software as necessary to carry out the intent of this section. 
 
Contractor will, during the Contract, maintain any and all Third Party Software at their most current version 
or no more than one version back from the most current version.  However, Contractor will not maintain 
any Third Party Software versions, including one version back, if notified by HHSC that any such version 
would prevent HHSC from using any functions, in whole or in part, of HHSC systems or would cause 
deficiencies in HHSC systems. 
 
11.03 Software and Ownership Rights 
 
In accordance with 45 C.F.R. Part 95.617, all appropriate federal agencies will have a royalty-free, 
nonexclusive, and irrevocable license to reproduce, publish, translate, or otherwise use, and to authorize 
others to use for government purposes all Work, materials, Custom Software and modifications thereof, 
source code, associated documentation designed, developed, or installed with Federal Financial 
Participation under the Contract, including but not limited to those materials covered by copyright. 
 

Article XII. UNIFORM ICT ACCESSIBILITY CLAUSE 
12.01 Applicability 
 
This Section applies to the procurement or development of Information and Communication Technology 
(ICT) for HHSC, or any changes to HHSC's ICT. This Section also applies if the Contract requires 
Contractor to perform a service or supply a goods that include ICT that: (i) HHSC employees are required 
or permitted to access; or (ii) members of the publis are required or permitted to access. This Section 
does not apply to incidental uses of ICT in the performance of a contract, unless the parties agree that the 
ICT will become property of the state or will be used by HHSC's Client/Recipeint after completion of 
the Contract.  

 
Nothing in this section is intended to prescribe the use of particular designs or technologies or to prevent 
the use of alternative technologies, provided they result in substantially equivalent or greater access to and 
use of a product / service. 
 
12.02  Definitions 
The legacy term “Electronic and Information Resources” (EIR) and the term “Information and 
Communication Technology” (ICT) are considered equivalent in meaning for the purpose of applicability 
of HHSC Uniform Terms and Conditions, policies, accessibility checklists, style guides, contract 
specifications, and other contract management documents. To the extent that any other of the following 
definitions conflict with definitions elsewhere in this Contract, the following definitions are applicable to 
this Section only.  
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1. “Accessibility Standards” refers to the Information and Communication Technology 
Accessibility Standards and the Web Accessibility Standards/Specifications under the Web 
Content Accessibility Guidelines version 2.0 Level AA, (WCAG 2.0).  

2. “Information and Communication Technology (ICT)” is any information technology, 
equipment, or interconnected system or subsystem of equipment for which the principal 
function is the creation, conversion, duplication, automatic acquisition, storage, analysis, 
evaluation, manipulation, management, movement, control, display, switching, interchange, 
transmission, reception, or broadcast of data or information. Examples of ICT are electronic 
content, telecommunications products, computers and ancillary equipment, software, 
information kiosks and transaction machines, videos, IT services, and multifunction office 
machines which copy, scan, and fax documents. 

3. “Information and Communication Technology Accessibility Standards” refers to the 
accessibility standards for information and communication technology contained in the Web 
Content Accessibility Guidelines version 2.0 Level AA. 

4. “Web Accessibility Standards/Specifications” refers to the web standards contained in  
WCAG 2.0 Level AA. 

5. “Products” means information resources technologies that are, or are related to, ICT.  

6. “Service” means the act of delivering information or performing a task for employees, clients, 
or members of the public through a method of access or delivery that uses ICT. 

12.03  Accessibility Requirements 
 
Under Texas Government Code Chapter 2054, Subchapter M, and implementing rules of the Texas 
Department of Information Resources,  HHSC must procure Products or Services that comply with the 
Accessibility Standards when such Products or Services are available in the commercial marketplace or 
when such Products or Services are developed in response to a procurement solicitation. Accordingly, 
Contractor must provide ICT and associated Product and/or Service documentation and technical support 
that comply with the Accessibility Standards.  
 
12.04  Evaluation, Testing and Monitoring 
 

1. HHSC may review, test, evaluate and monitor Contractor’s Products, Services and associated 
documentation and technical support for compliance with the Accessibility Standards.  Review, 
testing, evaluation and monitoring may be conducted before and after the award of a contract.  
Testing and monitoring may include user acceptance testing.  

 

1. Neither (1) the review, testing (including acceptance testing), evaluation or monitoring of any 
Product or Service, nor (2) the absence of such review, testing, evaluation or monitoring, will 
result in a waiver of the State’s right to contest the Contractor’s assertion of compliance with 
the Accessibility Standards. 
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2. Contractor agrees to cooperate fully and provide HHSC and its representatives timely access 
to Products, Services, documentation, and other items and information needed to conduct such 
review, evaluation, testing and monitoring.  

12.05  Representations and Warranties 

1. Contractor represents and warrants that: (i) as of the effective date of the contract, the Products, 
Services and associated documentation and technical support comply with the Accessibility 
Standards as they exist at the time of entering the contract, unless and to the extent the Parties 
otherwise expressly agree in writing; and (ii) if the Products will be in the custody of the state 
or an HHS agency’s client or recipient after the contract expiration or termination, the Products 
will continue to comply with such Accessibility Standards after the expiration or termination 
of the contract term,  unless HHSC and/or Client/Recipient, as applicable uses the Products in 
a manner that renders it noncompliant.     

2. In the event Contractor should have known, becomes aware, or is notified that the Product and 
associated documentation and technical support do not comply with the Accessibility 
Standards, Contractor represents and warrants that it will, in a timely manner and at no cost to 
HHSC, perform all necessary steps to satisfy the Accessibility Standards, including but not 
limited to remediation, repair, replacement, and upgrading of the Product, or providing a 
suitable substitute. 

3. Contractor acknowledges and agrees that these representations and warranties are essential 
inducements on which HHSC relies in awarding this contract.  

4. Contractor’s representations and warranties under this subsection will survive the termination 
or expiration of the contract and will remain in full force and effect throughout the useful life 
of the Product. 

12.06  Remedies 

1. Pursuant to Texas Government Code Sec. 2054.465, neither Contractor nor any other person 
has cause of action against HHSC for a claim of a failure to comply with Texas Government 
Code Chapter 2054, Subchapter M, and rules of the Department of Information Resources.  

2. In the event of a breach of Contractor’s representations and warranties, Contractor will be liable 
for direct and consequential damages and any other remedies to which HHSC may be entitled.  
This remedy is cumulative of any and all other remedies to which HHSC may be entitled under 
this contract and other applicable law. 

 
 

Article XIII. MISCELLANEOUS PROVISIONS 
 
 
13.01 Conflicts of Interest 
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Contractor warrants to the best of its knowledge and belief, except to the extent already disclosed to HHSC, 
there are no facts or circumstances that could give rise to a Conflict of Interest and further that Contractor 
or Contractor Agents have no interest and will not acquire any direct or indirect interest that would conflict 
in any manner or degree with their performance under the Contract.  Contractor will, and require Contractor 
Agents, to establish safeguards to prohibit Contract Agents from using their positions for a purpose that 
constitutes or presents the appearance of personal or organizational Conflict of Interest, or for personal 
gain.  Contractor and Contractor Agents will operate with complete independence and objectivity without 
actual, potential or apparent Conflict of Interest with respect to the activities conducted under the Contract. 
 
Contractor agrees that, if after Contractor’s execution of the Contract, Contractor discovers or is made 
aware of a Conflict of Interest, Contractor will immediately and fully disclose such interest in writing to 
HHSC.  In addition, Contractor will promptly and fully disclose any relationship that might be perceived 
or represented as a conflict after its discovery by Contractor or by HHSC as a potential conflict.  HHSC 
reserves the right to make a final determination regarding the existence of Conflicts of Interest, and 
Contractor agrees to abide by HHSC’s decision. 
 
If HHSC determines that Contractor was aware of a Conflict of Interest and did not disclose the conflict to 
HHSC, such nondisclosure will be considered a material breach of the Contract.  Furthermore, such breach 
may be submitted to the Office of the Attorney General, Texas Ethics Commission, or appropriate State or 
federal law enforcement officials for further action. 
 
13.02 Flow Down Provisions 
 
Contractor must include any applicable provisions of the Contract in all subcontracts based on the scope 
and magnitude of Work to be performed by such Subcontractor.  Any necessary terms will be modified 
appropriately to preserve the State's rights under the Contract. 
 
13.03 Manufacturer’s Warranties 
 
Contractor assigns to HHSC all of the manufacturers’ warranties and indemnities relating to the Work, 
including without limitation, Third Party Software, to the extent Contractor is permitted by the 
manufacturers to make such assignments to HHSC. 
 
 

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK 
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Privacy, Security, and Breach Notification 

 
1.  “HHSC Confidential Information” means any communication or record (whether oral, written, 

electronically stored or transmitted, or in any other form) provided to or made available to the 
CONTRACTOR electronically or through any other means that consists of or includes any or all of the 
following:  
 

a. Protected Health Information in any form including without limitation, Electronic 
Protected Health Information or Unsecured Protected Health Information; 

b. Sensitive Personal Information defined by Texas Business and Commerce Code 
Ch. 521; 

c. Federal Tax Information;  
d. Personally Identifiable Information;  
e. Social Security Administration Data, including, without limitation, Medicaid 

information; 
f. All information designated as confidential under the constitution and laws of the 

State of Texas and of the United States, including the Texas Health & Safety 
Code and the Texas Public Information Act, Texas Government Code, Chapter 
552. 
 

2. Any HHSC Confidential Information received by the CONTRACTOR under this Agreement may be 
disclosed only in accordance with applicable law.  By signing this agreement, the CONTRACTOR 
certifies that the CONTRACTOR is, and intends to remain for the term of this agreement, in 
compliance with all applicable state and federal laws and regulations with respect to privacy, security, 
and breach notification, including without limitation the following:   
 

a. The relevant portions of the Health Insurance Portability and Accountability Act 
of 1996 (HIPAA), 42 U.S.C. Chapter 7, Subchapter XI, Part C; 

b. 42 CFR Part 2 and 45 CFR Parts 160 and 164; 
c. The relevant portions of The Social Security Act, 42 U.S.C. Chapter 7;  
d. The Privacy Act of 1974, as amended by the Computer Matching and Privacy 

Protection Act of 1988, 5 U.S.C. § 552a;  
e. Internal Revenue Code, Title 26 of the United States Code including IRS 

Publication 1075;  
f. OMB Memorandum 07-16;  
g. Texas Business and Commerce Code Chapter 521; 
h. Texas Health and Safety Code, Section 81.006 and Chapters 181 and 611;  
i. Texas Human Resources Code § 12.003; 
j. Texas Government Code, Chapter 552, as applicable; 
k. Title 3 of the Texas Occupations Code, as applicable; 
l. Constitutional and Common Law Privacy; and  
m. Any other applicable law controlling the release of information created or 

obtained in the course of providing the services described in this Agreement. 
 

The CONTRACTOR further certifies that the CONTRACTOR will comply with all amendments, 
regulations, and guidance relating to those laws, to the extent applicable. 

 
3. CONTRACTOR will ensure that any subcontractor of CONTRACTOR who has access to HHSC 

Confidential Information will sign a HIPAA-compliant Business Associate Agreement with 

DocuSign Envelope ID: E122E954-6762-4EAD-942A-4132178EC9ED



2 
 

CONTRACTOR, and CONTRACTOR will submit a copy of that Business Associate Agreement to 
HHSC upon request.   

4. CONTRACTOR's Incident Notice, Reporting and Mitigation  
The CONTRACTOR’s obligation begins at discovery of any unauthorized disclosure of Confidential 
Information or any privacy or security incident that may compromise Confidential Information (collectively 
“Incident”) and continues until all effects of the Incident are resolved to HHSC’s satisfaction, hereafter 
referred to as the "Incident Response Period".  

 
5. Notification to HHSC.  

a. The CONTRACTOR must notify HHSC within the timeframes set forth in Section 
5.1.1 below.  

 
b. The CONTRACTOR must require that its Subcontractors and CONTRACTORs 

take the necessary steps to assure that the CONTRACTOR can comply with all 
of the following Incident notice requirements.  

 
5.1 Initial Notice:  

 
5.1.1 Within twenty-four (24) hours of discovery, or in a timeframe otherwise approved by HHSC in 

writing, the CONTRACTOR must preliminarily report on the occurrence of an Incident to the 
HHSC Privacy and Security Officers via email at: privacy@HHSC.state.tx.us. This initial notice 
must, at a minimum, contain (1) all information reasonably available to CONTRACTOR about the 
Incident, (2) confirmation that the CONTRACTOR has met any applicable federal Breach 
notification requirements and (3) a single point of contact for the CONTRACTOR for HHSC 
communications both during and outside of business hours during the Incident Response Period.  

 
5.2 Formal Notice.  
 
5.2.1 No later than three Business Days after discovery of an Incident, or when the CONTRACTOR 

should have reasonably discovered the Incident, the CONTRACTOR must provide written formal 
notification to HHSC using the Potential Privacy/Security Incident Form which is available on the 
HHSC website. The formal notification must include all available information about the Incident, 
and the CONTRACTOR's investigation of the Incident.  

 
6 CONTRACTOR Investigation, Response and Mitigation.  
 
The CONTRACTOR must fully investigate and mitigate, to the extent practicable and as soon as possible 
or as indicated below, any Incident. At a minimum, the CONTRACTOR will:  

1. Immediately commence a full and complete investigation;  
2. Cooperate fully with HHSC in its response to the Incident;  
3. Complete or participate in an initial risk assessment;  
4. Provide a final risk assessment;  
5. Submit proposed corrective actions to HHSC for review and approval;  
6. Commit necessary and appropriate staff and resources to expeditiously respond;  
7. Report to HHSC as required by HHSC and all applicable federal and state laws for Incident 

response purposes and for purposes of HHSC’s compliance with report and notification 
requirements, to the satisfaction of HHSC;  

8. Fully cooperate with HHSC to respond to inquiries and/or proceedings by federal and state 
authorities about the Incident;  

9. Fully cooperate with HHSC’s efforts to seek appropriate injunctive relief or to otherwise prevent 
or curtail such Incidents;  

10. Recover, or assure destruction of, any Confidential Information impermissibly disclosed during 
or as a result of the Incident; and  

11. Provide HHSC with a final report on the Incident explaining the Incident’s resolution. 
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7 Breach Notification to Individuals and Reporting to Authorities.  
 
In addition to the notices required in Section 11.09.1, the CONTRACTOR must provide 
Breach notification, in accordance with 45 C.F.R. §§164.400-414, or as specified by 
HHSC following an Incident.  
 
The CONTRACTOR must assure that the time, manner and content of any Breach 
notification required by this Section meets all federal and state regulatory requirements. 
Breach notice letters must be in the CONTRACTOR's name and on the 
CONTRACTOR's letterhead and must contain contact information to obtain additional 
information, including the name and title of the CONTRACTOR's representative, an 
email address and a toll-free telephone number.  
 
The CONTRACTOR must provide HHSC with copies of all distributed communications 
related to the Breach notification at the same time the CONTRACTOR distributes the 
communications.  
 
The CONTRACTOR must demonstrate to the satisfaction of HHSC that any Breach 
notification required by applicable law was timely made. If there are delays outside of the 
CONTRACTOR's control, the CONTRACTOR must provide written documentation to 
HHSC of the reasons for the delay.  
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